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ACT NO. 12 OF 2011
Public Financial Management and Accountability Act, 2011

An Act to establish and sustain transparency, accountability and sound man-
agement of the receipts, payments, assets and liabilities of the Government of

Lesotho.
Enacted by the Parliament of Lesotho.

PART [ — PRELIMINARY

Short title and commencement

I. 1 This Act may be cited as the Public Financial Mana gerneni: and
Accountability Act, 2011 and shall come into operation on the date of its pub-
lication in the Gazette. :

2 Notwithstanding subsection (1}, the provisions relating fo the
accrual basis of accovnting shall not come into operation until such date as the
Minister may, by notice published in the Gazette, appoint.

Interpretation

2 in this Act, unless the context otherwise requires -

“advance” means repayable funds taken from the Treasury by, or entrusted to,
a public officer to meet unforeseen expenses or paymenls that the Treasury sys-
tem cannot meet efficiently;

“Advisory Division” means the Procurement Policy Advisory Division of the
Ministry of Finance and Development Planning;

“authorising officer” means a Chief Accounting Officer or any other public
officer appointed by a Chief Accounting Officer to approve expenditures, but
excludes an examining officer;

“annual appropriation” means an authorisation by Parliament in the form of an
Annual Appropriation Act to spend amounts of public money for specific pur-
posss during a financial year,
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“budget balance” means the sum of budgeted cash receipts after deducting
loans received, principal repayments received and equity transfers from public
enierprises less the sum of budgeted cash payments after deducting loans
made, principal repayments made and equity transfers to public enterprises and
the total of the Contingencies Fund within a financial year;

“budget year” means a financial year for which a budget is prepared;

“Chief Accounting Officer” means an officer designated by the Minister and
who is personally charged with responsibility for financial control over his

ministry, department or unit;

“Consolidated Fund” means the fund referred to in section 110 of the
Constitntion; T : : , 7

“council funds” means the funds referred to in section 47 of the Local
Government Act, 1997 ;

“examining officer” means a public officer appointed by a Chief Accounting
Officer to certify that the details of a pavment are correct and that payment

may properly be made;

“financial derivative™ means a financial instrument or agreement between two
parties, that has a valve, but the value is based on an expected future price
mavement of the asset to which it is Iinked, called the underlying asset;

“financial year” means the period commencing 1st Apnland ending on 31st
March of the next year;

“Government” means all spending units of the Government of Lesotho and its
agencies, but excludes Iocal authorities;

“sovernment property” means all assets and goads; other than public money,
owned or controlled by Government or its agencies;

“internal control” means all the methods and procedures adopted to safeguard
the assets of Government and local anthorities, to check the accuracy and reli-
ability of accounting information, and to secure compliance with prescribed

requirements;

T LT T .
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“investigative authority” means the Fipancial Intelligence Unit, Lesotho
Mounted Police Service, the Directorate of Corruption and Economic Offences
or any other investigative body established by law;

“Jocal authority” means an entity constituted under section 4 of the Local
Governmeunt Act, 1997; .

“Minister” means the minister responsible for finance;

«official bank account” means a bank account established for the deposit, cus-
tody and payment of public money for Government or its agencies;

“other public funds” meaps funds belonging to accounting entities separate
from the Consolidated Fund, established by or under this or another Act, to

account for public money;

“performance indicator” means a measure of the achievement of Government
obijectives;

“prograrmuine’” means 2 set of activities of a spending unit for the achievement
of a common Government objective;

“sublic enterprise” means an entity which -

(a) has been established by law to carry out specific commercial
activities;

d) is owned and controlled by Government or its agencies; and

() is a distinct accounting entity producing its own financial state-
ments;

“public money” means any money, bank deposit, negotiable instrament, other
investment or earnings -

(a) in the custody or under the control of Government or a local
anthority or their agencies; or

by in the custody or under the control of any person acting for or
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on behaif of Government or a local anthority or their agencies;
or

() - heid by Government in trust for, or otherwise for the benefit of
a person other than Government;

“public officer” meang a person holding or actin 2 in any public office;
- “spending unir® means a munistry or other statutory body, or a Jocal authority,

charged with the respousibility of administening One or more programmes, (o
which fpnding Is allocated by Parliament: -

“statutory body” means an entity which -

(a) is established by law to carry out specific Government fune-
tions; -

(b)  is owned and controlleg by Government; and

(€} . is adistinet accounting entity producing its own financial state-
ments; .

“statutory expenditure” means a standing authorisation, established by law, to
spend an amount of public money;

“supplementary appropration” means ap authorisation by Parliament, in the
form of a Supplementary Appropriation Act, to spend a specified amount of
public money during a particular financial year:

“warrant” means an approval from the Minister to spend public money appro-
priated by Parliament,

Application

~

3. This Act applies to the Government of Lesotho, mcluding Government
spending units, to local authorities and to public enterprises. '




PART IT - ROLES AND RESPONSIBILITIES

Functions of the Minister

4, The Minister shall -

{(a) ~ set and maintain the financial management policies of Govern-
ment, including policies in relation to the public debt of
Lesotho; '

(b}  prepare the annual budget of Government and submit it to e
Cabinet and Parliament; :

(c) establish mechanisins and procedures for use of funds
appropriated and for the submission of regular progress
reports on the use of those funds;

.

(d) prepare consolidated quarterly and annual financial statements
for Government, and other reports and statemeénts required by
Cabinet from tirue to time;

(e) prepare consolidated quarterly and annual {financial statements
for Parliament and other reports and statements required by
Parliament from time to time;

(1) report to Cabinet and Parliament on the use of appropriated ]
funds or on any other matter under this Act; { l

{g)  appoini Chief Accounting Officers; and

(h) 1ssue instructions to Chief Accounting Officers on financial
matters.

Functions of the Chief Accouating Officer
3. A Chief Accounting Officer shall -

(a) report to the minister in his ministry on financial and other mat-
ters;



P AT e s

PR

267

(b) subrnil realistic and achievable estimates of receipts and
expenditure of the spending unit, after approval of the minister
responsible for the spending unit, to the Minister to enable the

- Minister to prepare the annual estimates referred to in section
112 (1) of the Constitution;

) ensure that public money allocated by Parliament is use_d
efficiently to achieve programme objectives approved by
Parliament; : '

(d) designate the official bank accourt into which public
money received in accordance with section 26 may be

deposited; ’

(&) promptly collect, deposit and account for public money due to
Government; ' -

() ensure that all contractual obligations of a spending unit are
' seltled and that amounts owed by the spending urnit are paid
within the agreed periods; :

{g} ensure that a sound system of internal controls is in place
within the spending unit to provide assurance that programme
objectives are being met and that the necessary accounting
controls are in place;

h) ensure that government property is recorded and managed
efficiently to achieve the programme objectives approved by

Parliament;

(i} register assets and prepare asset management plans consistent
with the directives of the Minister;

. ® issue instructions to public officers under his or her authority
for the discharge of Tesponsibilities set O In :

ensure that spending unit public officers fulfil their
responsibilities under this Act; and
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(a} the coming budget year shall be accompanied by esti-
mates for the two subsequent years;

(v)  new policy proposals shall clearly indicate the effect of
the proposal on the policies and plans of Government.

(3) A minister responsible for a spending unit shall, each year,
approve 2 budget submission before formal submission to the Minister.

Review and approval by Cabinet -

9. (1) - - Cabinet shall review budget submissions and approve or reject
new policy proposals. )

(2)  After incorporation of any amendmenis resulting from a

review by Cabinet, Cabinet may authorise the Minister to incorporate the esti-
mates contained in a budget submission in the budget expenditure ceilings of
Government for the budget year in question and subsequent two years.™

Content of the budget

10.. (D After Cabinet has completed its review of budget submissions,
the Minister shall prepare annual budget documents for presentation o
Darliament in accordance with section 112(1) of the Constitution.

(2) Annual budget documents shall include -
(a) budget overview information;

®) information on approved new policies, their cost and
their expected 1mpact on achieving Government poli-

cies and plans;
() receipts and expenditure estimates; and

(d) assets and liabilities information.
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Budget overview

1. Budget overview information shall include -

(a) an overview of the economic environment, mclhuding the
major assumplicns on which a budget is based:

(b) the objectives and priorities of the budget, aggregate receipt
and expenditure estimates for the budget year, the estimated
budget surplus or deficit at the end of the budget year and a
statement on how any deficit is to be financed; and '

(c) any other information considered necessary by the  Minister.

Receipt and expenditure estimates

i2. (1) Receipt and expenditure estimates referred to under section
10(2)(c) shall include, for each brogramme of Government -

-

(a) the objectives of the programme; -

)] details of any new policy initiatives to be mmplemented
in a budget year, including estimated costs;

(¢} performance indicators for the programme;

(d) actual receipts and expenditures for the year occurring
two years prior to the budget year;

(e) estimated receipts and expenditures for the year prior
to the budget year;

() estimated receipts and expenditures for the budget
year and at least the two following years: and

() any other information considered necessary by the
Minister,

(2) Receipt and expenditure estimates shall include details of any
statutory expenditure.



Assets and liabilities information

13. Assets and Habilities information as referred to under section 10(2)(d)
shall include details of -

(2)
i (b)

(c)

(d)

@
0

(g)

(h)

proposed significant investments in non-financial assets in &
budget year and the following two years;

proposed significant disposal of assets in the budget year and
the following two years;

‘any existing financial investments of Government;

any proposals to invest public money in the budget year and the
following two years;,

any existing loans to Government; ' -

any loans Government intends to receive in the budget year and
the following two years;

4 limit on total guaraniees and borrowings in the budget year
and the following two years; and

any other information considered necessary by the Minister.

Annual Appropriation Act

4. ()

The Migister shall, for each financial year, present a Bill for an

annual Appropoation Act to Parliament, in accordance with section 112(2) of
the Constitution, '

2)

Parliament may propose to Cabinet changes in allocations

within programs in the Appropriation Bill.

(3)

Unspent appropriation under an annual Appropriation Act laps-

es at the end of the financial year for which it has been approved and any
amounts that remain unspent after that date may not be spent or re-allocated.

e -
...

3
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(4)  Anannual Appropriation Act shall not include authorisations in
respect of statutory expenditure.

Virement or reallocation

15. 1) A Chief Accounting Officer may approve the transfer of annu-
al appropriation for his spending unit within a program up to an amount equal
to 20 percent or within a capital project up to an amount equal to 10 percent of
the allocation from which the transfer is made, subject to any donor conditions,
but only the Minister may approve the transfer of annual appropriation exceed-
ing this amount, or transfer of annual appropriation to or from allocations for -

{) capital projects, subject to any donor conditions and
with the prior approval of Cabinet;

by salaries and wages;
(c) gr'ants, subsidies or social benefits:
{d) subscriptions to international organisations; and

(e) counterpart contributions.

(2) The M'inistlér'shall not approve such transfers where they will
have the effect of a new policy or principle.

Supplementary Appropriation

HaR (1) The Minister shall prepare a Bill for a Supplementary
Appropriation Act for presentation to Parliament in accordance with section
112(3) of the Constitution -

(a) if Cabinet decides that an amount authorised by an
annual Appropriation Act is insufficient;

{b} where a need has arisen for new expenditure not
provided for by an annual Appropriation Act; or

{c) if any money has been expended for any purpose in
excess of the amount appropriated to that purpose by

ot Aoy o~ ; s - dasr Tt
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the Appropriation Act, after first preparing a statement
of excess. '

3 A Supplementary Appropriation Act shall not include authori-
sations for statutory expenditure.

Contingencies Fund

17. (1) . Pursuant to section 114 of the Constitution, a Contingencies
Fund is established and the amount appropriated for the Contingencies Fund
shall be determined by Parliament through an annual budget process.

—
-

() If the Minister is satisfied that there has arisen an urgent and
unforeseen need for expenditure for which no other provision exists and which
cannot be postponed without causing an adverse effect to the public interest,
the Minister may make advances from the Contingencies Fund to meet that

need.

(3} Where any advance is made from the Corntingencies Fund the
2mount shall be replaced in accordance with section 114(2) of the Constitution.

Axthorisation of expenditure in advance of appropriation

18.  Ifit appears 1o the Minister that an Appropriation Act for any financial

Btatutory expenditure

19. {1 Any Bill establishing a Statutory expenditure may only be
introduced to Parliament after the Minister has consented 1o it.
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@) Before giving consent, the Minister shall satisfy himself that
the statutory expenditure proposed does not pose a threat to the long term fis-
cal stability of Lesotho.

PART TV — FINANCIAL MANAGEMENT

Oversight

20.  The Minister has responsibility for the management, supervision, con-
trol and direction of all matters relating to the financial affairs of Government
which are not by law assigned to any other minister or authority.

Public money

21 (15 Any earnings from investment of the Consolidated Fund are
public money. - ,

(2) The Minister shall establish and maintain a classification sys-
tem for recording budgets, receipts and payments of all public money.

(3)  The Minister may establish such other public funds as are nec-
sssary for the effective management of public money and may give directions
on how such funds are to operate. '

4 Public money appropriated for a local authority shall be
deposited into a council fund established under the Local Governiment Act

1997.

5; The Minister may prescribe circumstances in which receipts or
paymenis may be recorded and reported on a net basis,

(6) Where the Minister has made no prescription as referred to in
subsection (3), all receipts and payments of public money shall be recorded

and reported on a gross basis.
Commitments falling due in future years

22, 'The Minister may auvthorise the commitment of public money where
payments for that commitment are likely to fall due beyond the budget year.
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Investment of the Consolidated Fund and advances

23. (1) Surplus balances of the Consolidated Fund may be invested by
the Minister only and any investments of surplus balances of the Consolidated
Fund shall remain part of the Consolidated Fund for the purposes of this Act,
and shall be made in the name of the Government of Lesotho.

(2) The Minister may authorise lemporary advances from the
Consolidated Fund, and the advances shall be repaid to the Consolidated Fund
before the end of the financial year in which they are made.

(3) Any advance made ﬁnder this section shall not constitute a pay-
ment from the Consolidated Fund for the purposes of section 27 of this Act,_

4 If an amount lawfully paid out under subsection (2) remains
outstanding at the end of the financial year in which it is made, then that
amount shall be a charge on the Consolidated Fund in. that vear and the
Minister shall recover any such amount from the amount appropriated to the
responsible spending unit in the following financial year,

Money held in trust |

24, (1) . Amounts held in tust shall be separately identified and
accounted for.

(2) Meney beld by Government in trust or on behalf of a person
other than Government is a Hability of Government.

(3} If conditions to allow issue of money held in trust have been
fuifilled, the money shall be paid to the person or entity entitled to it.

{4) Unless the Minister determines otherwise -
(a) interest shall not be paid on money held in trust; and

(o money held in trust which remains unclaimed after a
period of five years shall be treated as revenue of the
Consolidated Fund and if any person or entity subse-
quently proves, to the satisfaction of the Minister, a
claim to such an amount, the amount shall be a charge
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on the Consolidated Fund and shall be paid to that per-
sOm or entity.

Official bank accounis

25. (1)  The Minister shall open one or more official bank accounts for
the deposit, custody and payment of public money.

(2) The opening and operation of an official bank account shall be
subject to terms and conditions prescribed by the Minister.

3) Official bank accounts shall not be overdrawn without the prior .
approval of the Minister.

Receipt of public money

26, (1) - A public officér may not accept public money unless he or she
has been avthorised in writing to do so by a Chief Accounting Officer. .

(2) All public money received by an authorised public officer
shall be deposited into an official bank account designated by a Chief
Accounting Officer within 24 hours or s seon as is practicable but not later

than 72 hours from receipt.

Payment of public money

27. () The Minister may issue a warrant for payments from the
Consclidated Fund only where -

(a) the amount has been appropriated in an annual
Appropriation Act or a Supplementary Appropriation
Act and the appropriation has not lapsed;

(b) the amount is a statutory expenditure established by the
Constitution or another Act, including this Act; or

{c) the amount is an authorisation of expenditure in
advance of appropriation under section 113 of the
Censtitution.
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the lesser amount, shall be impesed on the person who was Chief Accounting
Officer for that head at that time.

Borrowings and guarantees

28. (1) The Minister, with the prior consent of Cabinet, shall approve
any borrowings of funds or other assets for the public purposes of Government
or of local authorities. '

{2) Loan agreements on behalf of Government shali be signed by
the Minister only, after consultation with Cabinet.

(3) All funds borrowed in accordance with subsection (2} shal} be
paid into and form part of the Consolidated Fund.

4) The Minister may guarantee the repayment of loans on-behalf
of Government.

3 Before approving any borrowing or guarantee, the Minister
shall be satisfied that the beneficiary of the borrowing or guarantee has the
capacity to repay the amount Involved, together with any interest, within the

term proposed.

Loans

29, (1 Any loan made from the Consolidated Fund shall be approved,
in writing, by the Minister.

(2) The Minister may approve a loan from the Consolidated Fund
where repayment will extend beyond the current financial year and where the
loan is included in an anpual Appropriation Act.

3 Before approving a loan from the Consolidated Fund, the
Minister shall be satisfied that the beneficiary has the capacity to repay the
amount involved, including any interest, within the term proposed.

Gy An agreement on whicﬁ a loan is based may mclude an
absolute right of the Minister to require full repayment of the loan prior to
matarity in the event of default.
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3 Terms of a loap agreement may only be changed by the
Minister, with the approval of Cabinert, acting in the interests of Government,
Or when the loan or part of the loan is deemed irrecoverable.

Grants

30, (D The Minister sha]} receive, on behalf of Government and any
other Government entity, all grants made by a foreign government or any other
entity to Government, .

(2)  The Minister May sign agreements on behalf of Government,
after consulting with the minister who will become responsible for the grant )
funds and with the minister responsible for foreign affairs.

3) All grants made ip accordance with subsection (2) shall be paid—
nto and form part of the Consolidated Fung.

Appropriation for amounts paid into the Conselidated Fund in errer

31, Han amount is paid into the Consolidated Fund in error and there is no

appropriation for the fepayment, then the amount shaj] be a charge on the

Financial derivatives

32, A spending unit of Govemnment shall not enter into a fransaction in
financial derjvatives without the prior writen approval of the Minister,

Power to offsat anmoimis

33. Where an amount of public money is due 1o 3 PErson or other entity,
but other mon ey is due and payabie to Govemment by that person or entity, the
Minister may dednct the amount owing to Government from the amount

payable to the person or entity.
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PART V - REPORTING AND AUDIT

Spending unit apnual report

34. 1 A spending unit of Government shail prepare quartesly and
annual reports which shall include -

(2) details of the programme results achieved, including
the impact of new poticies implemented in that year
and in previous years, and set out the performance indi-
cators used to assess Programme performance; and

(b)  financial statements prepared in accordance with
international public sector accounting standards.

(2)  The Minister may direct spending units on how the internation-
al public sector accounting standards are to be applied.

e

(@) A local authority chall submit andited annual repors to the
rmimister responsible for local government, who shall table the reports before
Parliament and shall furnish copies of the reports 0 the Mimster.

(4} Separate statements under subsection (1)(b} shall be prepared
in respect of other public funds under the control of & spending unit.

(3) An annual report shall include a statement of any losses of pub-
lic money or loss of or damage to government property, including any amounts
recovered or written off and any government property disposed of by way of
gift.

(6) The Chief Accounting Officer of each spending unit shall cez-
tify in writing that an annual report represents the financial and programme
performance of the spending unit in 21l material respects, and the annual report
complies with any directives given by the Minister.

(h A Chief Accounting Officer shall furnish a copy of an annual
report to the Minister within three months of the end of the financial year 10
which it refates.
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_ (8) A Chief Accounting Officer who fails to comply with the pro-
visions of sub-sections (1}, (6) and (7) shall be liable to a surcharge of M500.

9 A minister responsible for a spending unit shall present an
annual report to Parliament within four months of the end of the financial year

to which it rejates.

(10)  The Minister may require a spending unit to furnish other
financial reports from time to time for the effective management of public
money.

Consolidated financial statements

35. (1}  The Minister shall prepare annual consolidated financial state-

ments.

-~

- (2) Consolidated financial statements shall be prepared only in
relation to the finances of Government.

{(3) Consolidated financial statements shall be prepared in accor-
dance with international public sector accounting standards and shall be sub-
mitted 1o the Auditor General for audit within five months of the end of the

financial year.
Additional information fo be disclosed

36.  The Minister shall provide the following information to accompany
consolidated financial statements -

(a) a summary of any losses of public money or loss of or damage
to government property, including any amournts recovered or
written off; '

(b} a statement identifying each current gnarantee provided by
Government, the beneficiary of the guarantee, the purpose of
the guarantee and the amount involved;

() any payments made during the year as a result of the gnaran-
tee; and
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(d) a statement identifying any transfers of non-financial assets to
or from Govemment including any government property dis-
posed of by way of gift.

Presentation fo Parliament

37. (1 The Minister shal} present audited conseolidated financial state-
ments to Parliament within eight months of the end of the financial year to
which they relate.

(2} The Miwmster shall prepare and present o Parliament other
financial reports that are required from time to time for the effective manage-
ment of public money.

Internal andit

38. (1) A Chief Accoufftiug Officer shall establish an internal andit
function within his or her spending unit to -

(3} assess risks facing the spending unit in achieving its
programme objectives and the mitigation measures in
place;

(h) assess the adequacy and effectiveness of the internal
controis of the spending unit;

(c) report significant internal control 1ssues and recom-
mend improvements;

{d) liaise with the Office of the Auditor General; and

{e) provide periodic information on the status of the exe-
cution of an annual andit plan. .

(2) In carrying out the function of internal andit referred to in sub-
sz2ction (1), a Chiel Accounting Officer shall be guided by the international
siandards for the professional practice. of internal auditing.
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Audit of financial statements of local authorities

39.  The Auditor General shall undertake audit of the financial statements
of local authorities. '

PART VT — PUBLIC ENTERPRISES

Responsibilities of Chiel Executive Officer

40. (1)  Notwithstanding any obligations imposed by any other Act, a
Chief Executive Officer of a public enterprise shall - '

(a) ensure that the operations of the enterprise are carried
out efficiently, effectively and economically, and that
its assets and liabilities are managed effectively to
support business objectives, -

(b cause funds and accounts to be established and propez-
Iy kept;

(¢} ensure a sound system of internal controls is 1n place
within the enterprise to provide assurance that business
objectives are being met and that necessary accounting

controls are in place;

(d) produce financial statements meeting international
financial reporting standards; and

(&) after consultation with the minister responsible for that
public enterprise, report to the Minister on financial
and other matters.

(2) If a Chief Executive Officer receives an mmstruction from the
board of directors of a public enterprise that he believes will prevent the fulfil-
ment of one or more of the obligations referred to n subsection (1), the matter
shall be reported immediately to the Minister, who may, immediately upon
receipt of the report, seek an explanation from the board of directors and, if not
satisfied with the explanation, shall report the matter to the investigative
authorities who shall investigate the matter to determuine if any offence has

been committed.
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Activities requiring approval

41.  Notwithstanding approvals required under any other Act, a public -
enterprise may not - v

{a) acquire or dispose of partial or full ownership of another enter-
' prise, whether public or private;

(b)  enter into or dissolve participation in a partnership, trust or
joint venture; '

(c) borrow funds;

(d) dispose of assets or interest in assets that are essential to the
coutinuing operation of the public enterprise; or S

(d)  enter into transactions in financial derivatives,
without the prior written approval of the Minister.

Integration with the Government budget process ho
42. (1 A public enterprise shall provide information on request by the
Minister to assist with the preparation of the annual budget of Government and ~
the information shall include, but is not hmited 1o - '

(a) any equity transfers expected to or from Govemment
aver the coming three years; [

(b)  any loans and loan repayments, including interest, to
or from Government over the coming three years;

{c) any guarantees 1o be sought from the Minister under
section 28(4) over the coming three years;

(d) any community service obligation payrhents expected
from Governiment over the coming three years; and

(e} any dividends and tax equivalent payments expectled
1o be made to Government over the coming three years.

g iy s




i

ERTER . mzfﬁ«:ﬁaf&ﬁ:ia#yémwm@m% - .
Y5 Iﬁ"”i'
o o et RO

iy o SmERET A LT

gt L

s oy e e

oo et T ST T

285

(2)  The budgets of public enterprises do not form part of the annu-
al budget of Government.

Reports

43. (1) A public enterprise shall provide the Minister with an annual
report that includes -

(2) a review of the activities of the public enterprise for
‘ the year and a statement of the expected activities for

the corning three years,

(b audited financial statements, prepared in accordance
with international financial reporting standards; and

() a statement of any losses of enlerprise money orJoss
of or damage to enterprise property, including any
amonnts recovered or written off and any enterprise
property disposed of by way of gift.

(2) A Chief Executive Officer of a public enterprise shali furnish a
copy of an annual repert 1o the Minister within three months of the end of the

financial year to which it relates.

(3) The minister responsible for 2 public enterprise, after consulta-
tion with the Minister, may direct a public enterprise to furnish other financial
sports from time to time for the effective management of the investment by
Government in that enterprise, and shall furnish copies of the reports to the -

IMinister.
Presentation to Parliament

44, (1y  The munister responsible for a public enterprise shall present
audited public enterprise annual 1eporis 10 Parliament within six months of the
end of the financial year to which they relate, and shall furnish copies of the

reports to the Minister.

(2)  The minister responsible for a public enterprise may, after con-
sultation with the Minister, prepare and present 1o Parliament other financial
reports on public enterprise matiers from time to time for the effective manage-
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ment of the investment by Govemnment in an enterprise, and shall furnish
copies of the reports o the Minister. '

Audit of the financial statements of public enterprises

45, The Auditor General shall undertake audit of financial statements of
public enterprises.

PART VIL - PROCUREMENT AND GOVERNMENT PROPERTY

Procurement

46. (1) The Chief Accounting Officer of each spending unit is respon-
sible for ensuring that government property -

. @ is acquired only where 1t i8 necessary for achieving
prograimme objectives; , - :

(o) acquired in accordance with paragraph (2) is only used
for the achisvement of programimne obiectives; and

(c) is disposed of when it is no longer contributing towards
the achievement of programiné objectives or where the

costs of ownership exceed its contribution towards
achieving programimne objectives.

(2) In acquiring government property, a Chief Accounting Officer
shall ensure that the following principles are observed -

(a} value for money;

{s)] open and effective competition;

(c) transparent and ethical behaviour; and
(d) management of risk.

3 The Chief Accounting Officer of each spending upit shall
ensure a sound inventory managerment system is in place 10 achieve an appro-
priate balance between two objectives -
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fficient availability of goods and materials

{a) ensuring su
ats of the spending

:0 meel the operating requireme
nnit; and

() minimising the investment or Costs in the goods and

materials of the spending unit.
4) A public officer is accountable for government property under
his conirol. -

(5)  Accountability for government property means that the public

officer ~

(2 shall exercise due care in the custody and use of the
government property; and

(b) ig personally liable for the value of any loss or damage
due to negligence. : :

PART VI —~LOSS OF PUBLIC MONEY OR

GOVERNMENT PROPERTY
Usage of terms

er” includes any person who has

47 Inthis Part, areference to” public offic
a public officer.

been 2 public officer in the past but is not NOW

Recovery of public money

43. (D) Where there occurs a loss of public money -
(a) ihat has been advanced to a public officer; or
() while that public money is under the control of a pub-
lc officer,
the loss shall be a debt due Lo Government and may be recovered front the pub-

lic officer by action in a court of competent jurisdiction.
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(2} Tt is a defence in an action for the recovery of a loss of public
money from a public officer for the officer 1o prove that the loss was not caused
or contributed to by a faiture of the officer to take reasonable steps {0 prevent

the loss.

Recovery of the value of government property

49, (1) Where loss, destruction or damage 1o government properiy
occurs while the property is in the care of a public officer, the value of the
property lost or destroyed or the cost of repairing the damage to that property
shall be a debt due to Govermnment and may be recovered from the public offi-
cer by action in a court of competent jurisdiction.

(2) It is a defence to an action for the recovery of the value of gov-
ernment property from a public officer for the officer to prove that the loss,
destruction of or damage to the property was not caused or contributed to by
failure of the officer to take reasonabie steps to prevent that loss, destruction

or darnage.

Write off ,

50. (1) The Minister may write off amounts of public money and
amounts due to Government deemed irrecoverable.

(2) The Minister may write off -
(a) any losses of governiment property; or
®) any government property to be scrapped or disposed of

by way of gift, which gift shall only be made to non-
profit organisations that are not natural persons.

PART IX —- PROCUREMENT TRIBUNAL

Establishment

31. There is established the Procurement Tribunal whose function shall be
to hear appeals against the decisions of the Adwsory Division established in
terms of the Public Procurement Regulations, 20077, .
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Miembership

52. (1) The Tribunal shall consist of & members, namely -

(a) a Chairperson, who shall be a legal practitioner with
not less than 5 years’ experience in the legal profes-

sion;

(®) a Deputy Chairperson, who shall be a legal practition-
er with not less than 5 years’ experience in the legal
profession; '

{c) 7 members drawn from the accounting profession; and
(@) 2 members drawn from the business community.

(2) In all cases members shall have special knowledge, skill and
commercial experience relevant to the exercise of the powers of the Tribunal. I

(3) Membefship positions shall be filled after advertising.

(4) Members of the Tribunal shall be appointed by the Minister by
netice published in the Gazette, . :

Tenure of office

|
: A5, (1) (a) - Amember of the Tribunal shall, subject to subsection
(2),_h01d office for a period of 5 years from the date of

appointment.

(B) A person may apply again on readvertisement of posi-
tions, but may not serve for more than two terms.

‘ {23 A member of the Tribunal shall cease to be a member -
{a) upon expiry of the period of his appointment;
(&) if 2 member is absent without reasonable excuse from

three consecutive hearings of the Tribunal of which the
member had notice and had been nominated to hear the




maitter,
{c) if he is adjudged insolvent;

(d) if a member who is a legal practitioner ceases to prac-
tice as such on disciplinary grounds confirmed by the
Law Society of Lesotho;

(&) on grounds of mfirmity of body or mind;

3] if a member is removed by the Minister, by notice in
writing, for proven misconduct;

. [ if a member resigns by notice in writing 1o the
Minister; o1
~() . if the Tribunal is abolished by Act of Parliament.
(3) If a vacancy oceurs in accordance with subsection (2), a new

member may be appeinied in accordance with section 52, but that member
shall hold office only for the remaining pari of the term.

Remuneration and travel expenses

54. A member of the Tribunal shall be paid such remuperation by way of
fecs, allowances and travel allowances as the Minister may, from time to time,

determine.
Secretariat

55. (1 There shall be a Secretariat of the Tribunal appointed by the
Mimister from within the Advisory Division.

) The Secretariat shall be responsible for all administrative and
correspondence business of the Tribunal and shall, in consultation with the
Chairperson, act as convenor of the Tribunal.

R
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- Procedure

56, (1} The Chairperson shall make rules governing the procedure of
the Tribunal,

(2) On hearing appeals the Tribupal may, where the Chairperson
deems it necessary, be constituted into two panels of three members each,
where each panel shall be headed by either the Chairperson or the Deputy
Chairperson, and comprise a member from the accounting profession and z
member drawn from the business community,

(3)  The hearings of the Tribunal shall ordinarily be open to the
public, although in exceptional cases the Chairperson may request or accede to
a hearing in private, in part or in total. )

4) (a) All members of the Tribunal have equal voting righlts n
determining a case. :

(b} Where the Tribunal is sitting as six members and there
i8 a tie, the Chairperson shall have g casting vote,

Decisions of the Tribiunal

57. () A decision of the Tribunal shall be made, in writing, at the
saring or as quickly as is practicable after completion of the hearing.

e

(2) A decision of the Tribunal shall include its findin gs of fact and
opinion.

(3 A decision of the Tribunal shall be published for general infor-
mation in the Gazette of the Government of Lesotho.

PART X - OFFENCES AND PENAILTIES

Usage of terms

58.  Inthis Part, a reference to a “public officer” includes an employee of a
local authority and any person who has been a public officer in the past but
who is not now a public officer.
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commits an offence and upon conviction is I
imprisonment for a period of two years, or both.

tc officer for the performance of his off;
Upon conviction is liable to a fine of M20
od of two years, or both.

recovered in terms of Part TV
At 2008°

Surcharge

assigned under this Act and a loss of public money

age to government property has resulted, the Min;
to present an explaration for the fajlure to perfo
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Qffences

39. (1) A public officer ch
ment of public money or with th
broperty who -

arged with the collection, custody or pay-
& purchase, custody or disposal of government

(2) solicits, accepts or receives money or valuable consid-
eration from a person other than Government or a Iocal
authority for the performance of his official duties; or

(b) deliberately contravenes a section of this Act or regula-
tions made pursnant fo this Act; or

(c} deliberately permits or instructs another person to con-

. ravene this Act or regnlations made pursuant 1o this
Act; or

(@ discloses his password for access io the financial man-

agement system, human resource management system
or payroll system of Government,

able to a fine of M20,000.00 or

(2) A person who gives money or valuable consideration to a pub-

icial duties commits an offence and
20.000.00, or imprisonment for a peri-

(3} Al proceeds of the crime referred to in subsection (1) shall be

of the Money Laundering and Proceeds of Crime

(1) Where 2 public officer fails (o perform any funetion or duty

or loss, destruction or dam-

ster may require the officer
rm the function or duty.
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2) The Minister may impose a surcharge on a public officer in any
case where the Minister considers an explanation under subsection (1) unsatis-

factory.

(3)  If a public officer is not satisfied with a decision to irpose a
surcharge, he may apply o a couxt of competent jurisdiction for a review of the
decision of the Minister within 21 days of the officer being notified of the deci-

sion to impose the surcharge.

(4)  When determining the amount of any surcharge, the Minister
shall have regard to any loss that was or may have been suffered by
Government or a Jocal anthority or to any amount that was spent in excess of
amounts Jawfully appropriated as a result of a failure by a public officer.

() A surcharge imposed in accordance with subsection (2) is a
Aebt due to Government and is recoverable in a court of competent jurisdiction.

{6) The Minister may deduct amounts by way of instalments from
or gratuity due to a public officer upon whom a sur-

the salary, wages, pension
he amount of the surcharge.

charge has been imposed. in order to recover t

the eal

) The imposition of a surcharge nnder subsection {2) does not

preclude any disciplinary action or criminal proceedings being taken un der any

o
ALt

PART XI — MISCELLANEOUS

Regulations

&1, The Minister may make regulations for giving effect to this Act.

Transitional arrangements

62. Until such time as the Mirister, pursuant i section 1 (2), publishes the
aate of commencement of the accrual basis of accounting, the cash basis of
sccounting shall remain in operation, and spending units and local authorities
shall comply with any directions given by the Minister regarding the form and
conent of financial statements.
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Repeal
63.  The Finance Act 1988" is repealed.
NOTE

ActNo. 6 of 1997 as amended
Legal Notice No. 1 of 2007
Act No. 4 of 2008

Act No. 6 of 1988
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GOVERNMENT NOTICE NO. 47 OF 2011

Statement of Objects and Reasons of the
Public Financial Management and Accountability Act, 2{1]

{Circulated by the authority of Honorable Minister of
Finance and Development Planning)

The Government of Lesotho is moving towards a new public financial man-
agement system thal promotes wransparency and accountability in accordance
with sound financial management of the Government properly and public
money.

In achieving the abovementioned objective. the Bill secks therefore to estab-
lish and sustain transparency, accountability and sound management of the
aforesaid property and money.

The Bill ensures that Spending units (government minisiries and other statulo-
ry bodies of Government) take financial responsibility of their accounts. They
are allowed to manage them and also account for them. In doing so they are.
amongst others, given the responsibility to prepare their accounts. They subse-
quently have to submit them individually 10 Parliament. They also have to sub-
mit the same to the Minister responsible for Finance for consohidation of
Government accounts, submission for audit and tabling before Parliament.
The Bill, therefore, moves away from the current practice whereby the prepa-
ration of annual accounts of line ministries is the responsibility of the Minister
through the Accountant General. This has the effect of promoting financial
accountability by the units, as they now are given a responsibility to prepare
their own accounts which will be subjected 1o audit and for which they will
account.

The Bill further differentiates between the roles and responsibilities of the
Minister and those of the Chief Accounting Officers, and how they have 10
relate. The Bill gives the Minister the overall responsibility relating to manage-
ment of public funds and assets, whilst the Chiel Accounting Officers support
his role.

The Bill addresses Lransparency and control of expenditure operationally. To
this effect, it deals with, amongst others: procuring loans, guarantees and
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grants. The Bill further stipulates the budget cycle, procedures and responsibil-
ities,

A Procurement Tribunal is established in the Bill. 10 deal specifically with
mishaps occasioned due to procurement processes deemed to be Tlawed or dis-
sausfactory, which are encountered by the public from spending umits.

The Bill aims to harmonize public accounting standards across all Government
inclusive of local authorities. This is also the case with the Public Enterprises,
as they are included in the Bill. Reporting in these instances is fundamental,
and has been provided for, in order that they atain sustainable and sound finan-
cial management.

Submission of annual reports within specific time frames to the Minister, as
well as submission by the Minister of the reports for audit to the Auditor
General is also provided. These reports relate 1o Government reports, local
anthorities as well 2s public enterprises and any bodies to which funds from the
consolidated accoun! are disbursed.,
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